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14 January 2016 
 
 
Dear Michael 
 
CONSIDERATION OF PETITION PE1589  
 
Calling on the Scottish Parliament to urge the Scottish Government to carry out an 
independent review of all the processes involved in arranging post-separation child contact 
and financial provision 
 
Introduction 
 
1. Thank you for the letter of 9 December sent by Sigrid Robinson, the Assistant Clerk to 
the Committee.  I am replying for the Scottish Government as the Minister with portfolio 
responsibility for family law, although I wish to record that the Minister for Children and 
Young People also has a portfolio interest in the welfare of children affected.    I apologise 
for not meeting your original deadline: these are serious issues and I wished to ensure that 
the Scottish Government had given them full consideration. 
 
2. At the Committee’s meeting on 9 December, the Committee noted the emergence of 
a number of petitions dealing with related issues and agreed to write to the Scottish 
Government seeking its view on the petition and whether the Scottish Government is minded 
to look at the issue in the round in such a way as called for by the petition. 
 
Looking at issues in the round 
 
3. The Scottish Government has decided to prepare a Family Justice Modernisation 
Strategy for Scotland.  Some more details are contained in the Programme for Government 
(see page 52, right hand column).  The aim of the Strategy is to improve procedures in 
relation to family cases involving children to ensure they work efficiently and effectively and 
to ensure that the voice of the child is heard in such cases. 
 

http://www.scottish.parliament.uk/GettingInvolved/Petitions/PE01589
http://www.gov.scot/Resource/0048/00484439.pdf
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4. Part of the aim of the Strategy is to outline recent and current work in this most 
sensitive area; to highlight areas that require further work and to identify work that is already 
planned.  This should ensure that a consistent narrative is available to all and work in a 
specific area can be put in a wider context.   In addition, the Scottish Government will, when 
working on the Strategy, seek views on what more can realistically be done.   
 
5. The Scottish Government would be happy to receive any views from the Public 
Petitions Committee on issues which could be included in the Strategy. 
 
6. As Petition PE 1589 is wide ranging, it may be helpful if I also comment briefly on 
specific points contained in the petition. 
 
Cases not proceeding to court unless there are specific circumstances arising 
 
7. The Petitioner suggests that cases should not proceed directly to court unless there 
are specific circumstances arising.  Where possible, the Scottish Government would 
encourage separating couples to reach an agreement where arrangements are consensual 
or resolve disputes in relation to children without going to court.   We support bodies such as 
Relationships Scotland to provide family mediation services.   It is also possible in Scotland 
to draw up legally binding agreements (known as Minutes of Agreement) outwith court.   
There is a recent research on these agreements.  This research concludes, amongst other 
points, that the use of minutes of agreement in family cases has almost doubled in the last 
20 years and children were mentioned in 46% of family minutes of agreements (other family 
minutes of agreement would just deal with property and other assets).     The Family Justice 
Modernisation Strategy will seek views on what further steps could be taken to encourage 
cases to be settled out of court.   However, some cases will have to go to court. 
 
Timescales for cases 
 
8. The Petitioner also suggests that cases should be subject to realistic timeframes, to 
ensure that they are dealt with timeously.  The Scottish Government agrees and this is an 
area that we are keen to see a focus on.  A key part of the Family Justice Modernisation 
Strategy is to consider what further measures could be taken to deal with family cases as 
expeditiously as possible.   It is already the case that judges and sheriffs should deal as 
expeditiously as possible with cases involving children.   In addition, section 27 of the Courts 
Reform (Scotland) Act 2014  provides that sheriffs principal are responsible for the efficient 
disposal of business in their Sheriffdom.     This replicates a previous provision (section 15) 
of the Sheriff Courts (Scotland) Act 1971. 
 
Non-resident parents 
 
9. The Petitioner suggests that caring and attentive non-resident parents should have a 
fairer share of contact with their child facilitated within a reasonable time.   The Government 
agrees that both parents should be fully involved in their child’s life, as long as this is in the 
child’s best interests.  The Scottish Government supports the fundamental principle that in 
contact cases the welfare of the child is paramount.     
 
Reasons for decisions    
 
10. The Petitioner suggests that if a request for contact/residence has not been granted, 
court records should give reasons.   In Scotland, court decisions are set out in interlocutors.  
Chapter 12 of the Ordinary Cause Rules  (which apply in the sheriff courts, where the vast 
majority of contact/residence disputes are litigated) makes provision about this.  In particular, 

http://www.relationships-scotland.org.uk/
http://www.crfr.ac.uk/projects/current-projects/all-settled-a-study-of-legally-binding-separation-agreements-in-scotland/
http://www.legislation.gov.uk/asp/2014/18/section/27/enacted
http://www.legislation.gov.uk/asp/2014/18/section/27/enacted
https://www.scotcourts.gov.uk/docs/default-source/rules-and-practice/rules-of-court/sheriff-court/ordinary-cause-rules/chapter-12-(actions-lodged-on-or-after-1-august-2012).doc?sfvrsn=14
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rules 12.2 and 12.3 provide that the sheriff may, and in certain circumstances must, when 
requested by a party, append to the interlocutor a note setting out the reasons for the 
decision. 
 
Advice services 
 
11. The Petitioner notes that there should be more signposting and information to advice 
services.  We agree that signposting is important and this is one reason that we provide 
funding support to Families need Fathers Scotland.   In addition, we have made funding 
available to support a grant-funding programme administered by the Scottish Legal Aid 
Board. This is made up of a number of projects across Scotland which provide early and 
effective advice at a very local level to help people deal with complex issues. The Petitioner 
also mentions the Parenting Agreement for Scotland   We are currently reviewing this and 
would welcome any views, from the Committee or stakeholders, on how the revised version 
could be better publicised.     
 
Costs of cases   
 
12. On costs of family cases, solicitors are required in civil legal aid cases to provide an 
estimate of the cost of the case at the outset and to update that estimate as the case 
proceeds. The Scottish Legal Aid Board (SLAB) sets a case cost limit on each case where 
civil legal aid has been granted and this cannot be exceeded without SLAB’s approval.  
 
13. The petitioner also raised “clawback” of legal aid.  Clawback only applies when 
property, such as a family home, has been at issue in a case.  The rules on clawback do not 
apply in relation to a case dealing only with contact with children.  However, a person 
receiving legal aid may also be required to pay a contribution from their disposable income 
and/or disposable capital, and they may have to pay their opponent’s expenses. 
 
More involvement of parties in civil cases 
 
14. The Petitioner notes that there should be more involvement between sheriffs and 
parties in civil cases.   The petition is focussed on contact and residence cases.  Rule 
33.22A of the Ordinary Cause Rules applies to those, and makes provision for a Child 
Welfare Hearing at which “all parties (including a child who has indicated his wish to attend) 
shall, except on cause shown, attend”.  This is intended to provide an opportunity for the 
sheriff to “seek to secure the expeditious resolution of disputes in relation to the child by 
ascertaining from the parties the matters in dispute and any information relevant to that 
dispute”. 
 
Specialisation 
 
15.  Under section 34 of the Courts Reform (Scotland) Act 2014, it is for the Lord 
President of the Court of Session to determine categories of sheriff court case which the 
Lord President considers suited to be heard by specialist judiciary.   The Scottish 
Government will discuss this issue with the Lord President, as appropriate.  
 
Education 
 
16. On the involvement of parents in education, the Cabinet Secretary for Education and 
Lifelong Learning has just announced a review  of the impact and success of the legislation 
on the involvement of parents in their children’s education. The review will be led by the 
National Parent Forum of Scotland.   There is existing guidance on the Scottish Schools 

http://www.fnfscotland.org.uk/
http://www.gov.scot/Topics/Justice/law/17867/10388
http://news.scotland.gov.uk/News/Parental-involvement-in-education-1f43.aspx
http://www.gov.scot/Publications/2006/09/08094112/4
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(Parental Involvement) Act 2006 and the involvement of non-resident parents and other 
parents/carers (please see paragraphs 18 to 20 of section C of the guidance). 
 
Enforcement of contact orders 
 

17. I am aware that this petition has been conjoined with PE 1570, which raises issues 
about the enforcement of contact orders.  The then Lord Justice Clerk, Lord Carloway, has 
responded in this area, with some very informative comments.  The Scottish Government is 
aware that some other jurisdictions in the EU have legislated to provide more ways in which 
contact orders can be enforced.  For examples of alternative approaches, other jurisdictions 
deploy one or more measures such as criminal offences, civil penalties, requiring parents to 
attend parenting programmes and requiring one parent to compensate another if a parent 
can show that a breach has led to an economic loss (e.g. cancellation of a holiday).   
Enforcement in this area is never going to be straightforward, as there is an overriding need 
to do what is best for the child and there could be a claim that mitigating circumstances 
explain a breach of a contact order or legal agreement.   The Scottish Government will keep 
this area under review and intends to invite key bodies to a round table to discuss the issues 
further. 
 
Child benefit and child maintenance 
 
18. Child benefit and the statutory child maintenance system are reserved to the UK 
Government.   The UK Government have provided us with some comments, which I attach 
as an annex for the Committee’s information. 
 
Kind Regards 
 
 
 

              PAUL WHEELHOUSE 
 

http://www.scottish.parliament.uk/GettingInvolved/Petitions/parentalrightstocontact
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/20151005_PE1570_A_Lord_Justice_Clerk.pdf
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ANNEX 
 
Comments by the UK Government 
 
Child benefit 
 
1. Child Benefit provides an element of support to the vast majority of families for their 
children.  The law provides for it to be paid to one parent, although this is not necessarily the 
child’s mother.  However, where more than one person is responsible for a child and each 
satisfies the entitlement conditions, only one of them can be entitled. 
 
2. Where, following separation, both parents have care of their child, provision is made 
for them to make a joint election as to who should receive Child Benefit.  However, where 
they cannot reach any agreement the law allows HM Revenue & Customs (HMRC), to 
decide, at their discretion, who shall be entitled. This is undertaken by the Child Benefit 
Office (CBO).  There are no hard and fast rules governing these discretionary decisions, as 
every case is different and many factors, that have a bearing on the care arrangements, 
need to be considered.  It is often difficult to decide in whose favour discretion should be 
exercised and there can be no guarantee that both parties will be satisfied with the outcome.  
It is for this reason that, ideally, parents should reach agreement between themselves.    
 
3. In every instance where the care of a child is shared by both parents, both can meet 
the conditions of entitlement for Child Benefit.  What is at issue is who has the greater 
degree of responsibility.  To decide this issue, many aspects of parental responsibility and 
care have to be taken into consideration, not just the amount of time spent with each parent.  
As Child Benefit is intended to assist with the financial cost of bringing up a child, the actual 
costs incurred by both parents are considered.  Apart from the cost of providing food and 
accommodation, a wide range of other expenses are taken into account, such as clothing, 
footwear, school uniform, pocket money, holidays, books/toys/gifts and other wide ranging 
activities.  This list is not exhaustive as circumstances can vary widely in different cases and 
the facts are considered in relation to a person’s individual circumstances.    
 
4. So, as already outlined, the most effective outcome is for both parents to agree 
between themselves who should claim Child Benefit.  However, in the absence of such an 
agreement, and taking into account all the evidence available, HMRC will need to make a 
discretionary decision as to who should receive Child Benefit. 
 
5. The view of the UK Government continues to be, therefore, that Child Benefit should 
be paid to one person - the person with the main responsibility for a child. 
 
Comments by the UK Government – child maintenance 
 
6. Child Maintenance has undergone significant reforms over the last three years, 
including the introduction of a completely new scheme of statutory maintenance, the 2012 
scheme. The legal provisions for equal day-to-care within that scheme are not the same as 
for the older schemes of maintenance. 
 
7. In cases where the evidence points to day-to-day care of the child being shared 
exactly equally, the caseworker may conclude that neither parent should be treated as the 
paying parent. Therefore neither parent would be liable to pay statutory child maintenance. 
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8. For cases where payments are flowing, and in respect of how the maintenance 
received is spent, the current policy is based on the assumption that as child maintenance is 
paid to the parent with the main day-to-day care of the qualifying child or children, it is 
therefore controlled by the person best placed to determine that child’s needs. It would not 
be appropriate or practical for the Child Maintenance Service to intrude into the lives of its 
clients to the extent which would be needed if it was to require them to account for their 
expenditure of payments that have been received.  
 


